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1. This Administrative Order on Consent ("Order") is entered

into voluntarily by the United States Environmental

Protection Agency ("EPA")and Aerovox Incorporated

("Respondent") to protect public health and the

environment pursuant to Section 7003 of the Solid Waste

Disposal Act, as amended by the Resource Conservation and

Recovery Act ("RCRA"), and further amended by the

Hazardous and Solid Waste Amendments of 1984 ("HSWA"), 42

U.S.C. § 6973. Section 7003(a) of RCRA authorizes the

Administrator of EPA to issue this Order whenever the

Administrator receives evidence that the past or present

handling, storage,- treatment, transportation, or disposal

of any solid waste or hazardous waste may present an

imminent and substantial endangerment to health or the

environment. The authority to issue this Order has been

delegated to the Director of the Office "of Site

Remediation and Restoration and the Director of the Office

of Environmental Stewardship by EPA Delegation Nos. 8-22-A

and 8-22-C.


2 . This Order provides for the performance of corrective

action at property owned and operated by Respondent at 740

Belleville Avenue in New Bedford, Massachusetts (the

"Site") to abate the potential for an imminent and

substantial endangerment to health or the environment.


3 . EPA.has notified the Commonwealth of Massachusetts

("Commonwealth") of this action pursuant to Section

7003 (a) of RCRA, 42 U.S.C. § 6973 (a) .


4. EPA has notified the City of New Bedford ("New" Bedford")

of this action pursuant to Section 7003(c) of RCRA, 42

U.S.C. § 6973(c).


5 . Respondent's participation in this Order shall not

constitute or be construed as an admission of liability or

cf EPA's findings or determinations contained in this

Order except in a proceeding to enforce the terms of this

Order. Respondent agrees to comply with and be bound by

the terms of this Order. Respondent further agrees that

it will not contest the basis or validity of this Order or

its terms.


II. PARTIES BOUND


6. This Order applies to and is binding upon EPA, and upon

Respondent and its successors and assigns. Any change in'

ownership or corporate status of Respondent including, but
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not limited to, any transfer of assets or of real or

personal property shall not alter Respondent's

responsibilities under this Order.


7. Respondent shall ensure that its contractors,

subcontractors, and representatives receive a copy of this

Order and comply with this Order. Respondent shall be

responsible for any noncompliance with this Order.


8. Respondent shall, at least 30 days prior to the conveyance

of any interest in real property at the Site, give written

notice to the transferee that the property is subject to

this Order and written notice to EPA of the proposed

conveyance, including the^name and address of the

transferee. Respondent agrees to require that the

transferee comply with the immediately preceding sentence

and Section VIII - .Access and Institutional Controls.


III. DEFINITIONS


9. Unless otherwise expressly provided herein, terms used in

this Order which are defined in RCRA or in regulations

promulgated under RCRA shall have the meaning assigned to

them in RCRA or in such regulations. Whenever terms

listed below are used in this Order or in the Attachments

.attached hereto and incorporated hereunder, the following

definitions shall apply:


J


"Administrative Order on Consent" or "Order" shall

mean this Administrative Order on Consent and any

Attachments attached, hereto.


"CERCLA" shall mean the Comprehensive Environmental

Response, Compensation, and Liability Act of 1980, as

amended, 42 U.S.C. §§ 9601 et seq.


"Commonwealth" shall mean, the Commonwealth of

Massachusetts, including its departments, agencies

and instrumentalities.


"Day" shall mean a calendar day unless expressly

stated to be a working day. "Working ̂ ry" shall mean

a day other than a Saturday, Sunday, or federal

holiday. In computing any period of time under this

Order, where the last day would fall on a Saturday,

Sunday, or federal holiday, the period shall run

until the close of business of the next working day.


"EPA" shall mean the United States Environmental

Protection Agency and any successor departments or

agencies of the United States.


"National Contingency Plan" or "NCP" shall mean the
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National Oil. and Hazardous Substances Pollution

Contingency Plan promulgated pursuant to Section 105

of CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R.

Part 300, including, but not limited to, any

amendments thereto.


"Net profits" shall mean the consolidated net income

after tax of Respondent as reported in the audited

annual financial statements of Respondent, calculated

in accordance with generally accepted accounting

principles.


"New Bedford" shall mean the City of New Bedford and

its departments, agencies and instrumentalities.


"1982 Consent Order" shall mean the federal Consent

Order (including the Supplemental Consent Order)

(Docket No. 81-964) entered into by the Parties in

May 1982.


"Paragraph" shall mean a portion of this Order

identified by an arabic numeral or an upper or lower

case letter.


"Plant" shall mean Respondent's manufacturing

building located at 740 Belleville Avenue in New

Bedford, Massachusetts.


"Parties" shall mean the EPA and the Respondent.


"PCBs" shall mean polychlorinated biphenyls, as

defined under TSCA and 40 C.F.R. § 761.3.


"Section" shall mean a portion of this Order

identified by a roman numeral.


"Site" shall mean the Aerovox Incorporated property,

including the Plant and real property located at 740

Belleville Avenue in New Bedford, Massachusetts, with

the exception of the property that was capped

pursuant to the 1982 Consent Order. The Site

encompasses approximatelyQ.° acres, bounded by

Acushnet Rubber Co. to the north, Titleist and Foot

Joy Worldwide to the south, the New Bedford Harbor to

the east and Belleville Avenue to the west. A

diagram of the Site is attached as Attachment A to

this Order.


"TSCA" shall mean the Toxic Substances Control Act,

as amended, 15 U.S.C. §§ 2601 et seq.


"United States" shall mean the United States of

America, including its departments, agencies and
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instrumentalities.


"Waste Materials" shall mean (1) any "hazardous

substance" under Section 101(14) of CERCLA, 42 U.S.C.

§9601(14); (2) any pollutant or contaminant under

Section 101(33), 42 U.S.C. §9601(33); (3) any solid

waste under Section 1004(27) of RCRA, 42 U.S.C.

§6903(27); and (4) any "hazardous material" under the

Massachusetts Oil and Hazardous Material Release

Prevention and Response Act.


"Work" shall mean all activities Respondent is

required to perform under this Order, including but

not limited to, the activities described in the Work

Plans.


"Work Plans" shall mean the Worker Exposure Reduction

Work Plan, the Plant Closure Work Plan, the

Demolition and Cap Work Plan, the Maintenance Work

Plan and any other workplans developed by the

Parties, including any modifications or additions

made in accordance with this Order.


IV. FINDINGS OF FACT


10. Respondent is a Delaware" corporation that owns property

and does business at the Site which is located in an

industrial area.


11. At the Plant, Respondent currently manufactures electrical

capacitors and employs approximately 400 employees working

in three shifts. The Plant is a three-floor, flat-roof,

brick building containing approximately 450,000 square

feet. The first floor is generally used for storage, and

the second and third floors- are used for capacitor

manufacturing.


12. Respondent currently manufactures oil-filled capacitors on

the second floor. As part of the manufacturing process,

the capacitors are filled with oil by placing the

capacitors into an impregnation tank and applying a vacuum

that allows o- - I** the impregnation tank to be drawn into

the capacitor. The capacitors are then removed from the

tank; the fill hole is. soldered closed; and the capacitors

are cleaned with solvents.


13. The Plant has been used for electrical component

manufacturing since 1938. Beginning in approximately the

1940s, polychlorinated biphenyls ("PCBs") were used in the

oil inserted in the capacitors. Use of PCBs in the

manufacturing process at the Plant ceased on or about

October 1978.
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14. On May 29, 1997, EPA conducted a routine inspection of the

Plant for compliance with the Toxic Substances Control Act

{"TSCA"), 15 U.S.C. §§2601 et seq. During the

inspection, EPA representatives observed heavy oil

staining in several areas, including the impregnation tank

room and a nearby capacitor degreasing room. As part of

the inspection, Respondent made its analytical data

available for EPA's review. From that review, EPA learned

that there were concentrations of PCBs in several waste

streams, including a floor" wash water,outside the

impregnation tank room, at concentrations of 170 parts per

million ("ppm").


15. On June 25 and June 26, 1997, EPA inspectors took 20 wood

floor shaving samples from the impregnation tank room.


- Tests of the samples indicated that the wood shavings

contained PCB concentrations of 1,180 to 31,000.ppm.


16. In October, 1997, Respondent conducted sampling at the

Plant by collecting 93 standard wipe tests for PCB

analysis, and sampling for airborne PCBs. The analytical

results of the wipe tests indicate widespread PCB levels

above 10 micrograms per 100 square centimeters (the

applicable TSCA Spill Cleanup Policy cleanup standard)

within the Plant. The sampling for airborne PCBs detected

PCBs in the air inside the Plant at levels up to 0.024.

milligrams per cubic meter which is lower than the

Occupational Safety and Health Administration's

recommended standard of 0.1 milligrams per cubic meter but

above the National Institute for Occupational Safety and

Health's recommended standard of 0.001 milligrams per

cubic meter.


17. Respondent has also taken soil samples at the Site and

analyzed them for.PCBs and volatile organic compounds

("VOCs"). PCBs nave been detected in soil samples at

concentrations above the applicable S-3 Soil Category

standard established by the Commonwealth.


18 . Based upon data derived from animal experiments and human

studies, EPA has concluded that human exposure to PCBs

const :> t̂ .tes a health threat at this Site. EPA has

classified PCBs as a B2, probable human carcinogen., under

its weight of evidence classification system. The risks

that EPA believes are presented by exposure to PCBs are

set forth in detail in the preamble to the Final

Rulemaking on the Disposal of Polychlorinated Biphenyls,

63 Fed. Reg. 35385 (June 29, 1998) (which is attached as

Attachment B) .


19. EPA expects that inhalation, dermal exposure, and

ingestion of PCBs may occur after an indoor spill. PCBs

spilled indoors may be distributed into other areas of a
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building in a number of ways, such as through ventilation

equipment or ductwork or by tracking. Industrial

equipment and other non-structural materials such as

clothing also can become contaminated. As a result,

workers can be subject to dermal exposure while handling

machinery or other items, which may also lead to oral

exposure while smoking and during meals. Inhalation of

PCBs can also result from the inhalation of dust particles

contaminated with PCBs and by PCB volatilization. A

trespasser inside the Plant would also be subject to

exposure through dermal contact and inhalation.


20. EPA has seen that PCBs have a variety of environmental

effects.


21. PCBs may be released outside the Plant by workers wearing

PCB contaminated shoes and clothing as they enter and exit

the Plant. PCBs may also be released through

volatilization and release of PCB contaminated dust out of

a window or other opening. A trespasser at the Site could

be subject to this exposure and exposure to contaminated

soil. Exposure would be significantly increased in the

event of a fire or other catastrophic event.


22. Respondent does not believe that employees, or other .

persons have developed any adverse health effects due to

the presence of PCBs at the Plant.


23 . Respondent completed an Engineering Evaluation/Cost

Analysis ("EE/CA") pursuant to the National Contingency

Plan ("NCP"), 40 C.F.R. § 300.415. The EE/CA was prepared

because EPA and Respondent expected at that time to

conduct a response action as a non-time critical removal

action under CERCLA.


24. In the EE/CA, Respondent concluded that the appropriate

response -action for source control at the Site was to•

demolish the Plant and cap the impacted soil while leaving

the building slab in place. EPA agreed that the actions

in the EE/CA, along with a long term groundwater

monitoring program, are an appropriate non-time critical

removal action for source control consistent with *-Vi^ NCP.


25 . The EE/CA was issued to the public and a public comment

period was held from October 8, 1998 through November 7,

1998. EPA did not receive any public comments.


26 . EPA and Respondent have determined that the most

appropriate approach to ensuring the performance of the

Work is the issuance of this Order under Section 7003 of

RCRA. This Order does not address groundwater at the

Site. •
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V. CONCLUSIONS OF LAW AND DETERMINATIONS


27. Based on the Findings of Fact set forth above, EPA has

.determined that:


28. Respondent is a "person" as that term is defined in

Section 1004(15) of RCRA, 42 U.S.C. § 6903(15).


29. The PCBs detected at the Site constitute "solid waste" as

that term is defined in Section 1004(27) of RCRA, 42

U.S.C. § 6903(27).


30. The presence of PCBs in the Plant and at the Site resulted

from the handling and/or disposal of PCBs at the Plant and

the Site.


31. Present conditions at the Plant and the Site may present

an imminent and substantial endangerment to health or the

environment within the meaning of Section 7003(a) of RCRA,

42 U.S.C. § 6973(a).


32. As a result of the continuing existence of PCBs at the

Plant and the Site, Respondent has been and is currently

contributing to the handling and/or disposal of PCBs at

the Plant and the Site.


33 . The PCBs at the Site have not been properly dispo.sed of in

accordance with TSCA and 40 C.F.R. Part 761.


34. The actions required by this Order are consistent with

RCRA and TSCA and are necessary to protect health and/or

the environment.


VI. ORDER


35. Based upon the foregoing Findings of Fact, Conclusions of

Law and Determinations, it is hereby ordered and agreed

that Respondent shall comply with the following

provisions,, including .but not limits co all attachments

to this Order, and all documents incorporated by reference

into this Order, and perform the actions ordered and

agreed to in this Order. In the event of a conflict

between this Order and any attachment, this Order shall

control.


36. Designation of Project Coordinator. Within 30 days after

the effective date of this Order, Respondent shall

designate a Project Coordinator who shall be responsible

for administration of all of Respondent's actions required

by this Order. The Project Coordinator shall have the
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technical expertise sufficient, to adequately oversee all

aspects of the Work. Respondent shall submit the

designated Project Coordinator's name, address, telephone

number, and qualifications to EPA. To the greatest extent

possible, the Project Coordinator shall be present on site

or readily available during site work. EPA retains the

right to disapprove of any Project Coordinator named by

the Respondent if EPA does not believe that the Project

Coordinator will adequately oversee all aspects of the

Work. If EPA disapproves of a selected Project

Coordinator, Respondent shall retain a different Project

Coordinator and shall notify EPA of that person's name,

address, telephone number, and qualifications within ten

(10) working days following EPA's disapproval. Receipt by

Respondent's Project Coordinator of any notice or

communication from EPA relating to this Order shall

constitute receipt by Respondent. Respondent may change

its designated Project Coordinator at any time subject to

the requirements in this paragraph. Respondent shall

notify EPA ten (10) working days before such a change is

made. The initial notification may be made orally but it

shall be followed promptly by a written notice.


37. Designation of EPA Coordinator. EPA has designated

Kimberly Tisa of the Office of Ecosystem Protection as its

EPA Coordinator. Respondent shall direct three copies of

all submissions required by this Order (including

submissions required by any attachments to this Order or

documents incorporated into this Order by reference) to

Ms. Tisa at EPA - New England Region - Region I, 1

Congress Street, Suite 1100 (Mail Code CPT), Boston,

Massachusetts 02114-2023. EPA may change its EPA

Coordinator at any time.


38. Protection of Employees. Respondent shall ..implement: all

the provisions of the Worker Exposure Reduction Work Plan

attached as Attachment C until all employees and business

and manufacturing operations have been relocated to a new

facility.


39. Notice. Within five days of the Effective Date of this

Order, Respondent ^Vi?."Il post signs written in both English

and Portuguese at appropriate entrances to the Plant

(excluding the entrance to the main reception area),

advising that EPA has determined that the Plant contains

PCBs that may present an imminent and substantial

endangerment to health and the environment. These signs

shall be maintained until the Plant is demolished.


40. Relocation. As soon as feasible but no later than sixteen

(16) months after the Effective Date of this Order,

Respondent will relocate its manufacturing and business

operations to another facility, and cease business
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operations at the Site. The Plant shall be closed, and any

equipment or other property removed from the Plant and

relocated to Respondent's new facility must first be

decontaminated in compliance with the requirements of TSCA

and its regulations.


41. Interim Security. Upon cessation of manufacturing and

business operations, and until the completion of Plant

demolition work, Respondent will provide security and fire

protection at the Site in accordance with the Plant

Closure Work' Plan attached as Attachment D. Until the

commencement of demolition, Respondent will maintain the

Plant's structural integrity to prevent unauthorized

entry, and to minimize potential releases of PCBs from the

Plant in accordance with the Plant Closure Work Plan.


42. Demolition and Cap Implementation. Respondent will

complete the demolition of the Plant, the disposal of PCB

waste, and the capping of the Site, all in accordance with

the schedule set forth in this Order and the requirements

set forth in the Demolition and Cap Work Plan which is to

be submitted to EPA for approval by the earlier of sixty

(60) days after the funds in the Trust Fund referred to in

Section XII (including any funds deposited pursuant to

Section XIII) reach $4 million dollars or December 31,

2009. The Demolition and Cap Work Plan, must include a

current estimate of the costs to perform the Work required

under this Work Plan> If EPA determines that the

Demolition and Cap Work Plan is deficient, EPA shall so

notify Respondent and provide Respondent with a list of

the deficiencies. Respondent shall submit a modified

Demolition and Cap Work Plan to EPA within twenty-one (21)

days of receiving the list of deficiencies unless a

different schedule is provided in EPA's notice. Upon

approval, Respondent is required to irnplement the

Demolition and Cap Work Plan in accordance with the

schedule set forth in this Order1 and the Demolition and

Cap Work Plan.


43. Schedule. By the earlier of twenty-one (21) days after .

the funds in the Trust Fund referred to in Section XII

(inc."1 "f i ng any funds deposited pursuant to Section XIII)

reach the lesser of $4.8 million or sixty (60) percent of

the estimated cost to implement and complete the work

required by the Demolition and Cap Work Plan (which

estimate will be provided by Respondent in the Demolition

and Cap Work Plan) or January 21, 2011, Respondent shall

commence on-site physical activities pursuant to the

Demolition and Cap Work Plan. A contractor must be in

place and all required government permits and approvals

must have been obtained by that date.


44. Respondent shall complete the work covered by the
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Demolition and Cap Work Plan within nine (9) months of

accumulating the required funds as set forth in the

preceding paragraph. Notwithstanding any other provisions

in this Order, including the preceding sentence,

Respondent must complete the Work required in accordance

with the Demolition and Cap Work Plan and submit a Notice

of Completion to EPA by November 1, 2011.


45. Maintenance of Remedy. Respondent will maintain the

remedy in accordance with the Maintenance Work Plan to be

submitted to EPA for approval by the earlier of sixty (60)

days after the funds in the Trust Fund referred to in

Section XII (including any funds deposited pursuant to

Section XIII) reach $4 million dollars or December 31,

2009. The Maintenance Work Plan shall set forth the

institutional controls that must be implemented to insure

the integrity of the cap and the effectiveness of the

remedy. If EPA determines that the Maintenance Work Plan

is deficient, EPA shall so notify Respondent and provide

Respondent with a list of the deficiencies. Respondent

shall submit a modified Maintenance Work Plan to EPA

within twenty-one (21) days of receiving the list of

deficiencies unless a different schedule is provided in

EPA's notice- Upon approval, Respondent is required to

implement the Maintenance Work Plan in accordance with the

schedule set forth in the Order and the Maintenance Work "^f

Plan.


46. Schedule and Notification. All actions taken by

Respondent pursuant to this Order and the Work Plans shall

be taken, in accordance with the schedules set forth in

this Order and the Work Plans. The Work Plans, the

schedules, and any subsequent modifications shall be fully

enforceable under this Order. Respondent shall notify EPA

at least 48 hours pr-ior to performing any on-site work

pursuant to the Demolition and Cap Work Plan and shall not

commence or undertake any such work without prior EPA

approval.


47. Health and Safety Plan. Respondent shall implement all

provisions of the Health and Safety Plan contained in the

Demolition and Cap Work Plan until EPA issues a F^lre of

Completion.


48. Off-Site Shipments. All hazardous substances, pollutants

or contaminants removed off-site pursuant to this Order

for treatment, storage, or disposal shall be treated,

stored, or disposed of in accordance with the Demolition

and Cap Work Plan, and at a facility that is in compliance

with all applicable federal, state and local environmental

laws and regulations and that has been approved by EPA.

Regional Offices will provide information on the ~f


acceptability of a facility.
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49. Compliance With Other Laws. Respondent shall perform all

actions required pursuant to this Order in accordance with

all applicable local, state and federal laws and

regulations.


50. Emergency Response and Notification of Releases. If any

incident or change in Site conditions during the actions

conducted pursuant to this Order causes or threatens to

cause an additional endangerment to health or the

environment, the Respondent shall immediately take all

appropriate action to prevent, abate or minimize such

endangerment. Respondent shall also immediately notify

the EPA Coordinator or, in the event of his/her

unavailability, shall notify Marianne Milette at (617)

918-1854, of the incident or site conditions. EPA may

respond to the endangerment and reserves the right to

pursue cost recovery.


51. In addition, in the event of any release of a hazardous

. substance from the Site, Respondent shall immediately

notify the EPA Coordinator,- the Emergency Response Office,

Office of Site Remediation and Restoration, (617) 223

7265; and the National Response Center at telephone number

(800) 424-8802. Respondent shall submit a written report

to EPA within seven days after each release, setting forth

the. events that occurred and the measures taken or to be

taken to mitigate any release or endangerment caused or

threatened by the release and to prevent the reoccurrence

of such a release. This reporting requirement is in

addition to, not in lieu of, reporting under CERCLA

section 103(c) and section 304 of the Emergency Planning


• and Community Right-To-Know Act of 1986, 42 U.S.C.

Sections 11001 et seq.. and under 40 C.F.R. section

-761.125 (the PCB Spill Cleanup Policy).


52. Quality Assurance and Sampling. In the event -that data

collection and analysis is performed pursuant to this

Order, Respondent shall submit for EPA's review and

approval a Quality Assurance/Quality Control Project Plan

for these activities. All sampling and analyses performed

pursuant to this Order shall conform to EPA direction,

approval, and guidance regarding spT^.irng, quality

assurance/quality control (QA/QC), data validation, and

chain of custody procedures. Respondent shall ensure that

the laboratory used to perform the analyses participates

in a QA/QC program that complies with the appropriate EPA

guidance. Upon request by EPA, Respondent shall have such

a laboratory analyze samples submitted by EPA' for quality-

assurance monitoring. Respondent shall use the following

documents, as appropriate, as guidance for QA/QC, sampling

and analysis: PCB Regulations, 40 C.F.R. Part 761; Test

Methods for Evaluating Solid Waste, Physical/Chemical

Methods, SW-846; Region 1 EPA-New England Compendium of
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Quality Assurance Project Plan Guidance, September 1998;

and Region 1 EPA-New England Data Validation Functional

Guidelines for Evaluating Environmental Analyses, July

1996.


53. Upon request by EPA, Respondent shall allow EPA or its

authorized representatives to take split and/or duplicate

samples of any samples collected by Respondent while

performing work under this Order. Respondent shall notify

EPA not less than 7 days in advance of any sample

collection activity. EPA shall have the right to take any

additional samples that it deems necessary.


54. Periodic Reporting. Respondent shall submit a written

progress report to EPA concerning actions undertaken

pursuant to this Order every two months following the

Effective Date of this Order, until all employees and

manufacturing and business activities have been relocated

to a new facility. Thereafter, and until the commencement

of activities under the Demolition and Cap Work Plan,

Respondent shall submit a written progress report to EPA

every six months. After the commencement of activities

under the Cap and Demolition Work Plan, Respondent shall

submit a written progress report to EPA every month until

termination of this Order, unless otherwise directed by

the EPA Coordinator. These reports1 shall describe all

significant developments during the preceding period,

including the actions performed, the problems encountered

and how the problems were addressed, analytical data

received during the reporting period, and the developments

anticipated during the next reporting period, including a

schedule of actions to be performed,- anticipated problems,

and planned resolutions of past or anticipated problems.


55,. Final Report. Within 30 .days after completion of -all

actions required under this Order (excluding actions

required by.the Maintenance Plan), Respondent shall submit


. for EPA review and approval a final report summarizing the

actions taken to comply with this Order ("Final Report").

The Final Report shall include a good faith estimate of

total costs or a statement of actual costs incurred in

complying with thp Or̂ .er, a. listing of quantities and

types of materials removed off-site or handled on-site, a

discussion of removal and disposal options considered for

those materials, a listing of the ultimate destination of

those materials, a presentation of the analytical results

of all sampling and analyses performed, and accompanying

appendices containing all relevant documentation generated

during the Work (e.g., manifests, invoices, bills,

contracts and permits). The Final Report shall also

include the following certification signed by a person who

supervised or directed the preparation of that report:
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Under penalty of law,I certify that to the best of

my knowledge, after appropriate inquiries of all

relevant persons involved in the preparation of the

Final Report, the information submitted is true,

accurate, and complete. I am aware that there are

significant penalties for submitting false

information, including the possibility of fines and

imprisonment for knowing violations.


56. When EPA determines, after EPAjs review of the Final

Report, that all Work has been fully performed in

accordance with this Order, with the exception of work to

be performed pursuant to the Maintenance Plan, EPA will

provide a Notice of Completion to Respondent. If EPA

determines that the Work has not been completed in

accordance with this Order, EPA will notify Respondent,

provide a list of the deficiencies, and require that

Respondent modify the Work Plan, if appropriate, and/or

take any additional actions necessary to correct such

deficiencies, Respondent shall implement the modified and

approved Work Plan and/or take any additional actions

according to the schedule set forth in EPA's notice.

Respondent shall then submit a modified Final Report in

accordance with the EPA notice. Failure by Respondent to

implement the approved modified Work Plan and/or take the

additional actions required by EPA shall be a violation of

this Order.


VII. AUTHORITY OF THE EPA COORDINATOR


57. The EPA Coordinator shall be responsible for overseeing

Respondent's implementation of this Order. The EPA

Coordinator shall have the authority to halt, conduct, or

direct any work required by this Order. Absence of the

EPA Coordinator from the Site shall not be cause for

stoppage of work unless specifically directed by the EPA

Coordinator.


VIII. ACCESS AND INSTITUTIONAL CONTROLS


58. Commencing upon the Effective Date of this Order,

Res^wnuent agrees to provide the EPA, including its

contractors, access at all reasonable times to the Plant

and the Site and any other property to which access is

required for either the implementation of this Order or

the monitoring of compliance with this Order, to the

extent access to the property is controlled by Respondent,

for the purposes of conducting any activity related to

this Order.


59. To the extent that any property to which access is

required for the implementation of- this Order is owned or

controlled by persons other than Respondent or a
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transferee referenced in Paragraph 8, Respondent shall use

best efforts to secure from such persons access for

Respondent, as well as for the EPA and its

representatives, including, but not limited to, its

contractors., as necessary to effectuate this Order. For

purposes of this paragraph, "best efforts" includes the

payment of reasonable sums of money in. consideration of

access.


60. Upon completion of all actions required under this Order

(excluding actions required by the Maintenance Plan),

Respondent shall refrain from using the Site in any manner

that would interfere with or adversely affect the

integrity or prptectiveness of the cap and other Work to

be implemented pursuant to this Order.


61. Upon completion of all actions required under this Order

(excluding actions required by the Maintenance Plan),

Respondent shall execute and record in the appropriate

land records office for New Bedford an easement that

grants the right to enforce the protectiveness of the Work

to be performed pursuant to this Order to one or more of

the following persons, as determined by EPA: (i) EPA and

its representatives; (ii) the Commonwealth and its

representatives; or (iii) other appropriate grantees.


62. Notwithstanding any provision of this Order, the EPA

retains all of its access authorities and rights,

including enforcement authorities related thereto, under

any applicable statute or regulations.


IX. ACCESS TO INFORMATION


63. Respondent shall provide to EPA upon request, copies of

all documents and information within-its possession or

control, or that of its contractors or agents, relating to

activities at the Site or to the implementation of this

Order, including, but not limited to, sampling, analysis,

chain of custody records, manifests, trucking logs,

receipts, reports, sample traffic routing, correspondence,

or other documents or information related to the Work.

Respondent shall also make available to EPA, for jj -imposes

of investigation, information, gathering, or testimony,

their employees, agents, or representatives with knowledge

of relevant facts concerning the performance of the Work.


X. RETENTION OF RECORDS


64. Respondent shall preserve all documents and information

relating to the Work performed under this Order, or

relating to PCB use or presence at the Site, for ten years

following completion of the actions required by this

Order. At the end of this ten year period and 30 days
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before any document or information is destroyed,

Respondent shall notify EPA that such documents and

information are available to EPA for inspection, and upon

request, shall provide the originals or copies of such

documents and information to EPA. In addition, Respondent

shall provide documents and information retained under

this paragraph at any time before expiration of the ten

year period at the written request of EPA.


XI. CONFIDENTIALITY


65. Respondent may assert a business confidentiality claim

pursuant to 40 C.F.R. § 2.203(b) with respect to part or

all of any information submitted to EPA pursuant to this

Order, provided such claim is accompanied by information

that satisfies the items listed in 40 C.F.R. §

2.204(e) .(4) . EPA shall disclose information covered by a

business confidentiality claim only to the extent

permitted by, and by means of. the procedures set forth at,

40 C.F.R. Part 2, Subpart E. If no such claim accompanies

the information when it is received by EPA, EPA may make

it available to the public without further notice to

Respondent.


XII. FUNDING THE WORK


66. Within sixty (60) days of the Effective Date of this

Order, Respondent shall deposit at least $750,000 into a

trust account ("Trust Fund") established pursuant to the

Aerovox Incorporated Demolition and Relocation Trust

Agreement attached as Attachment E ("Trust Agreement")

which is incorporated into this Order by reference.


67. No later than December 31, 2000 and December 31, 2001,.

Respondent shall deposit $200,000 into the Trust Fund for

each year. In addition, no later than March 15, 2001 and

March 15, 2002, Respondent shall deposit into the Trust

Fund for each year the amount by which.ten (10) percent of

Respondent's net profits for the previous year exceeds

$200,000, based on Respondent's audited year-end financial

results and generally accepted accounting principles.


66. No later than December 31, 2002 and on or before each

December 31 thereafter until Respondent submits a Final

report in accordance with Paragraph 55, Respondent shall

deposit $250,000 into the Trust Fund for each year. In

addition, no later than March 15, 2003 and each March 15

thereafter until Respondent submits a Final Report in

accordance with Paragraph 55, Respondent shall deposit into

the Trust Fund for each year the amount by which twelve

(12) percent of Respondent's net profits for the previous

year exceeds $250,000, based on Respondent's audited year

end financial results and generally accepted accounting
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principles.


69. Respondent shall report to EPA in writing within ten (10)

working days after the funds in the Trust Fund reach $4

million. Respondent shall again report to EPA in writing .

within ten (10) working days after the funds in the Trust

Fund reach $4.8 million.


70. At the time Respondent submits each deposit into the Trust

Fund, Respondent shall provide EPA with a copy of the

deposit documents and any other appropriate written

confirmation of the deposit. In addition, Respondent shall

provide EPA with a copy of Respondent's audited year end

financial results as soon as they are available but no

later than when Respondent makes any additional deposits

based on net profits pursuant to Paragraphs 67 and 68.


71. Respondent shall submit to EPA a written report

semiannually on January 15 and July 15 of each year,

commencing January 15, 2000, that includes the following

information: (i) all investments, receipts and

disbursements and other transactions effected by the

Trustee during the reporting period covered; (ii) an exact

description of all cash and securities contributed,

purchased, sold or distributed and the cost or net proceeds

of sale; and (iii) all cash, securities and other


- investments held at the end of the reporting period and the

cost and fair market value of each item thereof as carried

on the books of the Trustee. After the Work has commenced

pursuant to the Demolition and Cap Work Plan, Respondent

shall submit.these written reports to EPA monthly by the

fifteenth of the month and the reports should also include


• an estimate of the amount of funds necessary to complete

the remaining Work under the Demolition and Cap Work Plan

and an explanation of the manner in which Respondent

intends to fund the succeeding three (3) months of Work.


72. Funds shall be distributed from the Trust Fund in

accordance with a proper Requisition submitted by

Respondent to the Trustee in accordance with the provisions

of the Trust Agreement.


73. Respondent shall, at the time of presentation to the

Trustee, provide EPA with a copy of any Requisition that

Respondent presents to the Trustee. EPA shall notify

Respondent within ten (10) working days of any objection it

may have to the Requisition and the grounds for any such

objection. Respondent shall thereafter have ten (10)

working days to provide EPA with any justification it may

have for the purpose and/or the. amount of the Requisition.

If EPA then reasonably determines that Respondent has not

provided sufficient justification for the Requisition,

Respondent shall within seven (7) working days refund to
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the Trust Fund the disputed amount of the Requisition.


74. If Respondent does not begin or complete the Work in

accordance with Paragraphs 43 and 44, and such failure is

not due to a force majeure event, EPA shall be entitled to

use the funds in the Trust Fund to pay for the costs of the

Work or any other appropriate response action to be taken

at the Site and the Trustee shall make disbursements from

the Trust Fund to cover such costs and expenses upon

presentation to the Trustee of an EPA Requisition pursuant

to the Trust.Agreement.


75.. Upon termination of the Trust Fund in accordance with the

Trust Agreement, the Trustee shall liquidate the assets of

the Trust Fund and distribute them to Respondent in

accordance with the Trust Agreement.


76. The funds in the Trust Fund can be used only for those

costs expressly authorized by the Trust Agreement.


XIII. ADDITIONAL FUNDS


77. During the period prior to Respondent's completion of the

Work, if Respondent recovers or obtains any funds relating

to the contamination at the Site, including, but not

limited to, funds derived from claims based upon its

liability at the Site, indemnity, insurance, or

contribution for other parties' liability at the Site, all

such funds shall be placed in the Trust Fund established

pursuant to Paragraph 66 hereof. Such funds shall be

accumulated and used in the same way as the annual deposits

made by Respondent pursuant to Paragraphs 66, 67 and 68.


78. During the period prior to Respondent's completion of thte

Work> if .the United States recovers or obtains any funds

relating to the contamination at. the Site, such funds may

be used completely, or in part, at the sole discretion of

the United States, to fund response actions at the Site or

to reimburse EPA for any costs it has incurred at the Site.


79. Respondent shall cooperate with EPA with respect to

perforinctucfc; of the Work and with respect to attempts by the

Parties to obtain additional funds to be used toward

performance of response actions at the Site or to reimburse

EPA-for any costs it has incurred at the Site. Such

cooperation shall include, but not be limited to,

Respondent providing to EPA, upon request, information and

copies of all documents within its possession or control or

that of its contractors or agents, relating to its, or any

other party's, past or present activities at the Site, past

ownership or operations at the Site, the implementation of

this Order, and/or the Work. If requested by EPA,

Respondent shall also make available, for purposes of
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investigation, information gathering, or testimony, its

present and, to the extent feasible, past employees,

agents, or representatives with knowledge of the same

subject matters set forth above in this paragraph.


XIV. DISPUTE RESOLUTION


80. The Parties to this Order shall attempt to resolve,

expeditiously and informally, any disagreements concerning

.this Order, including without limitation any disagreement

about the imposition and amount of stipulated penalties.

If the Respondent objects to any EPA action taken pursuant

to this Order, the Respondent shall notify EPA in writing

of its objection and the reasons for the objection within

seven days of such action, unless the objection has been

informally resolved.


81. EPA and Respondent shall attempt to resolve the dispute

through formal negotiations ("Negotiation Period"). The

Negotiation Period shall not exceed fourteen (14) days from

EPA1s receipt of Respondent's written objection. The

Negotiation Period may be extended at the sole discretion

of EPA. EPA's decision regarding an extension of the

Negotiation Period shall not constitute an EPA action

subj.ect to dispute resolution or a final agency action

giving rise to judicial review.


82. Any agreement reached by the Parties pursuant to this

section shall be in writing, signed by both Parties, and •

shall upon the signature by both Parties be incorporated

into and become an enforceable element of this Order. If

the Parties are unable to reach an agreement within the

Negotiation Period, an EPA management official at the

Division Director level will issue a written decision on

the dispute to the Respondent.


83. The Division Director's decision shall be considered

binding and shall be incorporated into and become an

enforceable element of this Order unless, within fourteen

(14) days after receiving the Division Director's decision,

Respondent serves on EPA a written Statement of Position on

the matter in dispute, including, but not limited .̂c, any

factual data, analysis or.opinion supporting that position

and any supporting, documentation relied upon by Respondent.


84. Within fourteen (14) days after receipt of Respondent's

written Statement of Position, EPA will serve on Respondent

its Statement of Position, including, but not limited to,

any factual data, analysis, or opinion supporting that

position and all supporting documentation relied upon by

EPA'.


85 . The Regional Administrator of EPA, Region I-New England,
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will issue a final administrative decision resolving the

dispute based on the Parties' written Statements of

Position. This decision shall be binding upon the Parties

and shall be incorporated into and become an enforceable

element of this Order.


86. The invocation of dispute resolution procedures under this

section shall not extend, postpone or affect in any way any

obligation of Respondent under this Order, not directly in

•dispute, unless EPA agrees otherwise.


87. Following resolution of the dispute, as provided by this

section, Respondent shall fulfill the requirement that was

the subject of the dispute in accordance with the agreement


, reached or with EPA's decision, whichever occurs. No EPA

decision made pursuant to this section shall constitute a

final agency action giving rise to judicial review.


XV. FORCE MA.JEURE


88. Respondent agree_(s) to perform all requirements under this

Order within the time limits established under this Order,

unless the performance is delayed by a force maj eure. For

purposes of this Order, a force man eure is defined as any

event arising from causes beyond the control of Respondent

or of any entity controlled by Respondent, including but

not limited to its contractors and subcontractors, that

delays or prevents performance of any obligation under this

Order despite Respondent's best efforts to fulfill the

obligation, Force maj eure does not include financial

inability to complete the Work or increased cost of

performance. However, force maj eure could include a delay

in the construction of, and/or relocation to, Respondent's

new facility resulting from a delay in a government

entity's issuance of any necessary approval;,... license or

permit if the delay was beyond the control of -Respondent

and Respondent did not contribute to the delay.


89. If any event occurs or has occurred that delays or may

delay the performance of any obligation under this Order,

whether or not caused by a force maj eure event, Respondent

shall notify orally the EPA-Coordinator, or in his or her

absence, Marianne Milette ((617) 918-1854), within 48 hours

of when Respondent first knew that the event might cause a

delay. Within seven (7) days thereafter, Respondent shall

provide EPA with written notice. Such notice shall:

identify the event causing the delay or anticipated delay;

estimate the anticipated length of delay, including

necessary demobilization and re-mobilization,- state the

measures taken or to be taken to minimize the delay,- and

estimate the timetable for implementation of the measures.

Respondent shall take all reasonable measures to avoid and

minimize the delay. Failure to comply with the notice
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provision of this section shall waive any claim of force

ma jeure by the Respondent. Respondent shall be deemed to

have notice of any circumstance of which, Respondent, any

entity controlled by Respondent, or Respondent's

contractors knew or should have known.


90. If EPA determines a delay in performance of a requirement

under this Order is or was attributable to a force man eure.

the time period for performance of that requirement shall

be extended as deemed, necessary fcy EPA. Sucn an extension

shall not alter Respondent' s obligation to perform or

complete other tasks required by the Order which are not

directly affected by the.force man eure.


XVI. STIPULATED AND STATUTORY PENALTIES


91. For each day, or portion thereof, that Respondent fails to

perform fully any requirement of this Order in accordance

with the schedule established pursuant to this Order,

Respondent shall be liable as follows:


a. for failure to decontaminate any equipment 
relocated from the Plant to the new facility in 
compliance with TSCA, $2,000 per day; 

b. for failure to complete the relocation of all 
manufacturing and business operations by sixteen 
(16) months after the Effective Date of this 
Order: 

(i) $1,000 per day for the first fourteen

(14) days,-


(ii) $2,500 per day for the next fourteen

(14) days-,- and


(iii) $5,000 per day for the next fifty (50)

days;


c. for failure to close the Plant, provide security

and fire protection, and/or maintain the Plant in

accord-^--^ with' Paragraph 41 and the Plant


. Closure Work Plan, $1,000 per day,-


d. for failure to commence the activities required

by the Cap and Demolition Work Plan by the date

required in paragraph 43, $1,500 per day,-


e. for failure to perform the Work in accordance

with the Demolition and Cap Work Plan, $1,00.0

per day;


f. for failure to submit timely or complete
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reports, $750 per day, subject to Paragraph 92;


g. . for failure to submit timely or correct deposits

into the Trust Fund pursuant to Section XII,

$1,500 per day, subject to Paragraph 92;


h. for failure to reimburse the Trust Fund for

inappropriate disbursements pursuant to

Paragraph 73, $1,000 per day; and


i. for failure to complete the Work required by the

Demolition and Cap Work Plan and submit a Notice

of Completion to EPA by the date required in

Paragraph 44, $1,500 per day.


92. With the exception of failure(s) to submit complete

reports or correct deposits in accordance with Paragraphs

91 (f) and (g) , all penalties shall begin to accrue on the

day after the complete performance is due or the day a

violation occurs, and shall continue to accrue through the

final day of the correction of.the noncompliance or

completion of the activity. With respect to failure (s) to

submit complete reports or correct deposits in accordance

with Paragraphs 91(f) and (g), penalties shall not begin

to accrue until at least fourteen (14) days after

Respondent receives a written notice from EPA setting

forth the deficiencies in the report or five (5) working

days after Respondent receives a written notice from EPA

setting forth the deficiencies in the deposit, whichever

is applicable.


93. Subject to Paragraph 94 below, Respondent shall .make

payments to EPA within thirty (30) days of receiving a

written demand from EPA. Interest shall accrue on late

payments at the then.current annual rate prescribed and


. published by the Secretary of the Treasury, pursuant to 31

U.S.C. Section 3717, in the Federal Register and the

Treasury Fiscal Requirements Annual Bulletin, interest

shall accrue during the entire.period during which the

stipulated penalties accrue.


94. Pen?~'*-ies shall continue to accrue as provided in.

Paragraphs 91 and 92 during any dispute resolution period,

but need not be paid until fifteen (15) days after the

dispute is resolved through an agreement between the


' parties, or if not resolved by agreement, then fifteen

(15) days after Respondent receives the decision of the

Division Director or the Regional Administrator, if

appealed to that level.


95. Even if violations are simultaneous, separate penalties

shall accrue for separate violations of this Order.

Penalties accrue and are assessed per violation per day.
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Subject to Paragraph 92, penalties shall accrue regardless

of whether EPA has notified Respondent of a violation or

act of noncompliance. The payment of penalties shall not

alter in any way Respondent's obligation(s) to complete

the performance of the Work required under this Order.


96. Violation of any provision of this Order may subject

Respondent to civil.penalties of up to five thousand and

five-hundred dollars ($5,500) per violation per day, as

provided in section 7003(b) of RCRA, 42 U.S.C. S fay/3 (b)

(as adjusted by EPA's Civil Monetary Penalty Inflation

Adjustment Rule which implemented the Debt Collection

Improvement Act of 1996, codified at 40 C.F.R. Part 19).


97. Nptwithstanding any -other provision of this Section, EPA

may, in its unreviewable discretion, waive any portion of

stipulated penalties that have accrued pursuant to this

Order.


XVII. OTHER CLAIMS


98. Nothing in this Order precludes the United States or

Respondent from asserting any' claims, causes of action or

demands against any persons not Parties to this Order for

indemnification, contribution, or cost recovery.


99. By issuance of this Order, the United States assumes no

liability for injuries or damages to persons or property

resulting from any acts or omissions of Respondent. The

United States shall not be deemed a party to any contract

entered into by Respondent or its directors, officers,

employees, agents, successors, representatives, assigns,

contractors, or consultants in carrying out actions

pursuant to this Order.


100. Respondent waive(s) any claim to payment under sections .

106 (b), 111, and 112 of CERCLA, 42 U.S.C. §§ 9606(b),

9611, and 9612, against the United States or the Hazardous

Substance Superfund arising out of any action performed

under this Order.


101. No action or decision by EPA pursuant to thi^ Cr3er shall

give rise to any right to judicial review.


XVIII. COVENANT NOT TO SUE


102. In consideration of the actions that will be performed by

Respondent under the terms of the Order, and except as.

specifically provided in Paragraphs 103 and 104, the

United States, on behalf of EPA, covenants not to sue or

to take administrative action against Respondent pursuant

to Section 7003 of RCRA, 42 U.S.C. § 6973, and Sections 16

and 17 of TSCA, relating to the Site soils and the
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presence of PCBs in the Plant. This covenant not to sue

shall take effect upon the issuance of a Notice of

Completion by EPA pursuant to Paragraph 56. This covenant

not to sue is conditioned upon the satisfactory

performance by Respondent of its obligations under this

Order. This covenant not to sue extends only to

Respondent and does not extend to any other person.


103. United States' pre-Notice of Completion reservations.

Notwithstanding any other provision of this Order, the

United .States reserves, and this Order is without

prejudice to, the right to institute proceedings in this

action or in a new action, or to issue an administrative

order seeking to compel Respondent to perform further

response actions relating to the Site or to reimburse the

United States for additional costs of response if, prior

to issuance of a Notice of Completion by EPA under

Paragraph 56:


(1) conditions at the Site, previously unknown to EPA,

are discovered, or


(2) information, previously unknown to EPA, is received,

in whole or in part,


and these previously unknown conditions or this

information together with any other relevant information

indicates that the actions to be taken under this Order

will not abate the risk of an imminent and substantial

endangerment to health or the environment at the Site..


104. United States' post-Notice of Completion reservations.

Notwithstanding any other provision of this Order, the

United States reserves, and this Order is without

prejudice to, the right to institute proceedings in this


, . action or in a new action, or to issue an administrative pj

order seeking to compel Respondent to perform -further

response actions relating to the Site or to reimburse the

United States for additional costs of response if,

subsequent to the issuance of a Notice of Completion by

EPA under Paragraph 56:


(1) conditions at the Site, previoi^ly unknown to EPA,

are discovered, or


(2) information, previously unknown to EPA, is received,

in whole or in part,


and these previously unknown conditions or this

information together with any other relevant information

indicates that the actions to be taken under this Order

will not abate the risk of an imminent and substantial

endangerment to health or the environment at the Site.


105. For purposes of Paragraph 103 of this Section, the
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information and the conditions known to EPA shall include

only that information and those conditions known to EPA as

of the date the Order was signed by EPA. For purposes of

Paragraph 104 of this Section, the information and the

conditions known to EPA shall include only that

information and those conditions known to EPA as of the

date of issuance of a Notice of Completion by EPA under

Paragraph 56.


106. General reservations of rights. The covenants not to sue

set forth above do not pertain to any matters other than

those expressly specified in Paragraph 102 of this

Section. The United States reserves, and this Order is


. without prejudice to, all rights against Respondent with

respect to all other matters, including but not limited

to, the following:


' a. claims based on a failure by Respondent to meet 
a requirement of this Order; 

b. liability arising from the past, present, or 
future disposal, release, or threat of release 
of Waste Materials outside of the Site,-• 

c. liability for future disposal of Waste Materials 
at the Site, other than as provided in the Work 
Plans, or otherwise ordered by EPA; 

d. liability for future costs incurred by EPA 
including but not limited to all direct and 
indirect costs that the United States incurs in 
reviewing or developing plans, reports and other 
items pursuant..to this Order, verifying the 
Work, or otherwise implementing, overseeing or 
enforcing this Order; 

e. liability for damages for injury to, destruction 
of, or loss of natural resources, including-the 
reasonable costs of assessing such injury, 
destruction or loss; 

f . liability for past costs incurred by the United 
States in connection with matters covered by 
this Order; 

g. obligations undertaken pursuant to the 1982 
Consent Order,-

h. criminal liability; and 

i. liability for violations of federal or state law 
which occur during or after implementation of 
the Work. 
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XIX. COVENANT BY RESPONDENT


107'. Respondent hereby covenants not to sue and agrees not to

assert any claims or causes of action against the United

States with respect to the Work or this Order, including

without limitation, any claims arising out of response

activities at the Site, including claims based on EPA's

selection of response actions, oversight of response

activities or approval of plans for such activities.


XX. EPA PERFORMANCE OF WORK


108. EPA reserves the right to perform any portion of the Work

consented to herein and other work as it deems necessary

to protect health and/or the environment. In the event

that Respondent ceases to or fails to adequately perform

the requirements contained in this Order, EPA may exercise

its authority to undertake response actions at any time.

In that event, EPA reserves its right to seek

reimbursement from Respondent for the costs of any

response actions taken or authorized by EPA.


XXI. ADDITIONAL ACTIONS


109. If EPA determines that additional actions not included in

an approved plan are necessary to perform the Work and/or

abate any endangerment to health or the environment posed

by the Plant or the Site soils, EPA will notify Respondent

of that determination. Additional actions in the Site

soils and Plant may only be required if they are

consistent with the scope of the Work required under the

Plant Closure Work Plan, the Demolition and Cap Work Plan

and/or the Maintenance Work Plan. Unless Respondent

initiates dispute resolution and unless otherwise stated

by EPA, within thirty days of receipt of notice from EPA

that additional actions are necessary to abate an

endangerment to health or the environment, Respondent

shall submit for approval by EPA a work plan for the

additional actions. Upon EPA's approval of the plan,

Respondent shall implement the plan in accordance with the

provisions and schedule contained therein.


XXII. INDEMNIFICATION


110. Respondent agree(s) to indemnify, save and hold harmless

the United States, its officials, agents, contractors,

subcontractors, employees and representatives from any and

all claims or causes of action: (A) arising from, or on
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account of, acts or omissions of Respondent, Respondent's

officers, directors, employees, agents, contractors,

subcontractors, receivers, trustees, successors or

assigns, in carrying out actions pursuant to this Order;

and (B) for damages or reimbursement arising from or on

account of any contract, agreement, or arrangement between

Respondent and any persons for performance of. work on or

relating to the Site, including claims on account of

construction delays. In addition, Respondent agrees to

pay the United States all costs incurred by the United

States, including litigation costs arising from or on

account of claims made against the United States based on

any of the acts or omissions referred to in this

paragraph.


111. Respondent waives all claims against the United States for

damages or'reimbursement or for set-off of any payments

made or to be made to the United States, arising from or

on account of any contract, agreement, or arrangement

between Respondent and any person for performance of Work

on or relating to the Site, including, but not limited to,

claims on account of construction delays.


XXIII. INSURANCE


112. At least seven (7) days prior to commencing any on-site

Work under the Demolition and Cap Work Plan, the

Respondent shall secure, and shall maintain for the

duration of this Order, comprehensive general liability

insurance and automobile insurance with limits of five (5)

million dollars and two (2) million dollars respectively.

Within the same time period, the Respondent shall provide

EPA with certificates of such insurance and a copy of each

insurance policy. If the Respondent demonstrates by

evidence satisfactory to EPA that any contractor or

subcontractor maintains insurance equivalent to that

described above, or insurance covering some or all of the

same risks but in an equal or lesser amount, then the

Respondent need provide only that portion of the insurance

described above which is hot maintained by such qontractor

or subcontractor.


XXIV. ADMINISTRATIVE RECORD


113. This Order is based upon the Administrative Record

compiled by EPA, which is available for public examination

at the New Bedford Public Library or through the Freedom

of Information Act at the EPA-New England-Region I offices

at One Congress Street, Suite 1100, Boston, Massachusetts

during normal business hours.
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XXV. NOTICES


114. Unless directed otherwise by any provision of this Order,

whenever written notice is required to be given or a

.report or other document is required to be sent by one

Party to another, it shall be directed to the individuals

at the addresses specified below, unless those individuals

or their successors give notice of a change to the other

Party in writing. All notices_and submissions shall be

considered effective upon receipt, unless otherwise

provided.


As to EPA:


Kimberly Tisa 

EPA Coordinator

United States Environmental Protection Agency

New England, Region I

1 Congress Street

Suite 1100 (CPT)

Boston, MA 02114-2023


As to Respondent:


Mr. Robert D. Elliott

President and CEO

Aerovox Incorporated

740 Belleville Avenue

New Bedford, MA 02745-6194


With a copy to:


Colburn T. Cherney, Esq.

Ropes & Gray

One Franklin Square

1301 K Street, NW 

Suite 800 East

Washington, DC 20005-3333


XXVI. COMMUNITY RELATIONS


115. Respondent shall participate to the eocene determined

appropriate by EPA in any community relations plan

developed by EPA. Respondent shall also cooperate with

EPA in providing information regarding the Work to the

public. As requested by EPA, Respondent shall participate

in the preparation of such information for dissemination

to the public and in public meetings which may be held or

sponsored by EPA to explain activities at or relating to

the Site.
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XXVII. MODIFICATIONS


116. Modifications to the Work Plans may be made in writing by

the EPA Coordinator or at the EPA Coordinator's oral

direction to effectuate an agreement reached or decision

issued pursuant to the dispute resolution procedures set

forth in Section XIV or if such modifications are

reasonably necessary to address an emergency situation at

t-hp s-ii-p an pTnp.rgp.nny is considered one in which actions

must be taken immediately to address a threat to health or

the environment and there is not sufficient time to

discuss the modifications with Respondent. If the EPA

Coordinator makes an oral modification, it will be

memorialized in writing within seven days; provided,

however, that the effective date .of the modification shall

be the date of the EPA Coordinator's oral direction.


117. All other modifications to the Work Plans and requirements

of this Order may be modified in writing by mutual

agreement of the Parties.


118: If Respondent seeks permission to deviate from any

approved Work Plan or schedule, Respondent's Project

Coordinator shall submit a written request to EPA for

approval outlining the proposed Work Plan modification and

its basis.


119. No informal advice, guidance, suggestion, or comment by

EPA regarding reports, plans, specifications, schedules,

or any other writing submitted by Respondent shall relieve

Respondent of its obligations to obtain such formal

approval as may be required by this Order, and to comply

with all requirements of this Order unless it is formally

modified. 


XXVIII. PUBLIC COMMENT


120. Final acceptance by EPA .of this.Order shall be subject to

Section 7003(d) of RCRA, 42 U.S.C. §6973(d), which

requires EPA to publish notice of the proposed settlement;

provide an opportunity for a public meeting in New

Bedford; and a reuoonabie opportunity for the public to

comment on the proposed settlement. After consideration

of any comments filed during the public comment period,

EPA may withhold consent to all or part of this Order if

comments received disclose facts or considerations which

indicate that this Order is inappropriate, improper or

inadequate.


XXIX. SEVERABILITY


121. If a court issues an order that invalidates any provision

of this Order -or finds that Respondent has sufficient
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cause not -to comply with one or more provisions of this

Order, Respondent shall remain bound to comply with all

provisions of this Order not invalidated or determined to

be subject to a sufficient cause defense by the court's

order.


XXX. ATTACHMENTS


122. The following attachments are attached to and incorporated

into this Order:


"Attachment A" is a diagram of the Site.


"Attachment B" is an excerpt from Final Rulemaking on

the Disposal of Polychlorinated Biphenyls (63 Fed.

Reg. 35385 (June 29, 1998)).


"Attachment C" is the Worker Exposure Reduction Work

Plan.


"Attachment D" is the Plant Closure Work Plan.


"Attachment E" is the Trust Agreement.


XXXI. EFFECTIVE DATE


123. Subject to Section XXVIII, this Order shall become

effective when EPA issues notice to Respondent that the

public comment period has closed and EPA has responded to

all comments received during the comment period.
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The undersigned representative of Respondent certifies that he

is fully authorized to enter into the terms and conditions of

this Order and to, bind Respondent"to this document.


f&*T\ A 4̂

Agreed thiŝ JKj """"day of /-ftvrû C--̂  1999.


Robert D. Elliott


Title: President and CEO
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It is so ORDERED and Agreed this day of • , 1999,


BY: \ W \ \ "-— . DATE:


John P. DeVillars

Regional Administrator

Region I

U.S. Environmental Protection Agency


BY: <̂ >̂U V̂  'X-~T<> l*'̂  DATE:


Ira Leighton

Director, Office of Environmental Stewardship

Region I

U.S. Environmental Protection Agency


EFFECTIVE DATE:
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ATTACHMENT A


R H A'* V E 

~\ 

REFERENCE: NEW BEDFORD NORTH. MASS. USGS QUADS., 7.5 MIN. SERIES. 1979. 

2000' 0 2000' Aerovox' INC. 
740 BELLEVILLE AVE., NEW BEDFORD, MA 02745 USA 

APPROXIMATE SCALE: r = 2000' ENGINEERING EVALUATION/COST ANALYSIS (EE/CA) 

SITE LOCATION PLAN 
MASS 

FIGURE 
BLASLAND, BOUCK & LEE. INC. 

QUADRANGLE LOCATION BBI ang lnee  r s A j c / e n M s  M 2 



ATTACHMENT B 
Federal Register/Vol. (ill. NCX 124/Monday. Juno 2H. HWK/Kulo s and RcgulaUons 

•oposed amendments to better 
^qualnt potential commenters with the 
potential Impacts so that they could 
better formulate their comments. 0 n 
June Sand 7. 1995, EPA held a public 
hearing on the proposed amendments. A 
transcript of that hearing Is In the public 
record. Almost all commenters 
supported the objectives EPA proposed 
for the PCB program, but they also 
provided numerous comments on how 
to better achieve those objectives. 

EFA has prepared a Response to..._ 
Comments document which addresses 
comments not otherwise discussed In 
this preamble. You may review the 
Response to Comments document In the 
TSCA Public Docket (OPPTS docket 
control number 66009A). Rm. B6D7, 
Northeast Mall at the Environmental 
Protection A gency. 401 M S L. S W. 
Washington. DC. 
& Overview of Final Rule 

This rulemaking promulgates 
significant amendments affecting the 
use, manufacture, processing, 
distribution In commerce, and disposal 
of PCBs. 

These amendments add regulatory 
provisions authorizing certain uses of 
^CBs; authorizing the manufacture, 

cessing. and distribution In 
commerce of PCBs for use in research 
and development activities; specifying 
additional alternatives for the cleanup 
and disposal of PCBs: and clarifying the 
processing for disposal exemption. 

These amendments also add sections 
establishing standards and procedures 
for disposing of PCB remediation waste 
and certain products manufactured with 
PCBs: establishing procedures for 
determining PCB concentration; 
establishing standards and procedures 
for decontamination; establishing 
controls over the storage of PCBs for 
reuse; and establishing a mechanism for 
coordinating TSCA disposal approvals 
for the management of PCB wastes 
among various Federal programs. These 
amendments also updat  e several 
marking, recordkeeplng, and reporting 
requirements. 

The regulatory requirements that 
apply to materials containing PCBs 
depend In part on the PCB 
concentration. To ensure a consistent 
and reproducible basis for determining 
PCB concentrations. § 761.1 (b)(4) 
provides that the concentration of non-
liquid PCBs must be determined on a 
dry weight basis: the concentration of 
liquid PCBs must be determined on a 
wet weight basis: and the concentration 
of multi-phasic (i.e.. both non-liquid 
and liquid) PCBs must be determined by 
separating the phases and analyzing 
each phase. 

C. S tatutcry A ut/iorides 
This final rule Is Issued pursuant to 

sections 6(e)(l). 6(e)(2)(B), 6(e)(3)(B) and 
18(b) of TSCA. Section 6(e)(l)(A) gives 
EPA the authority to promulgate rules 
regarding the disposal of PCBs (15 
U.S.C. 2605(e)(l)(A)).TSCA section 
6(e)(l)(B) provides broad authority for 
EPA to promulgate rules that would 
require PCBs to be marked with clear 
and adequate warnings (15 U.S.C. 
2e05(e)(l)(B)). TSCA section 6(e)(2)(B) 
gives E?A the authority to authorize the 
use of PCBs In other than a totally 
enclosed manner based on a finding of 
no unreasonable risk of Injury to health 
or the environment (15 U.S.C. 
2e05(e)(2)(B}). TSCA section 6(e)(3)(B) 
provides that any person may petition 
EPA for an exemption from the 
prohibition on the manufacture. 
processing, and distribution In 
commerce of PCBs (15 U.S.C. 
2605(e)(3)(B)). EPA may grant an. 
exemption based on findings that an 
unreasonable risk of injury to health or 
the environment will not result, and 
that the petitioner has made good faith 
efforts to develop a substitute for PCBs. 

D. Unreasonable Risk Standard 
Under TSCA section 6(e), EPA makes 

decisions using the concept of 
"unreasonable risk." In evaluating 
whether a risk Is unreasonable, EPA 
considers the probability that a 
regulatory action will harm health or the 
environment and the costs and benefits 
to society that are likely to result from 
the action. See generally, 15 U.S.C. 
2Q)5(c) (1). S pedflcally, EPA considers 
the following factors: 

1. Effects cf PCBs on human health 
and the environment EPA considers the 
magnitude of exposure and the effects of 
PCBs on humans and the environment 
The following discussion summarizes 
EPA's assessment of these factors. 

a. Health effects. EPA has determined 
that PCBs are toxic and persistent PCBs 
can enter the body through the lungs, 
gastrointestinal tract, and skin, can 
circulate throughout the body, and can 
be stored in the fatty tissue. Available 
animal studies Indicate an ohcogenlc 
potential. EPA has also found that PCBs 
may cause reproductive effects and 
developmental toxidty in humans. 
Chloracne may also occur in humans 
exposed to PCBs. 

b. Environmental effects. Certain PCB 
congeners are among the most stable 
chemicals known, which decompose 
very slowly once they are released In 
the environment PCBs are absorbed and 
stored in the fatty tissue of higher 
organisms as they bloaccumulate up the 
Food chain through Invertebrates, fish. 

35385 

and mammals. This ultimately results In 
human exposure through consumption 
of PCB-conCainlngfood sources. PCBs 
also have reproductive and other toxic 
effects In aquatic organisms, birds, and 
mammals. 

c Risks. Toxiclty and exposure are 
the two basic components of risk. EPA 
has concluded that any exposure of 1..ahumans or the environment to PCBs MJI 
may be significant, depending on such 
factors as the quantity of PCBs involved'"' 
in the exposure,'the likelihood of . '. 
exposure to hurr.ans and the 
environment and the effect of exposure. 
Minimizing exposure to PCBs should 
minimize any eventual risk. EPA has 
quantified risks from certain exposure 
scenarios (See for example, Refs. 1 and 
2). For example, assessments of the risks 
from exposure to PCBs in soil have been 
used as the basis for several of today's 
regulatory actions. 

2. Benefits cf PCBs and the 
availability cf substitutes. The benefits 
to society of particular activities 
involving PCBs vary. PCBs were used 
principally because they had excellent 
dielectric properties. The dielectric 
properties were supplemented by 
thermal stability and even the ability to 
retard burning, a considerable problem 
with the most commonly used . 
alternative dielectric fluid. For other 
uses, thermal stability and flame 
retardancy were enhanced by resistance 
to degradation by chemical oxldlzers, 
acids and bases. Although It is difficult 
to estimate the financial benefits from 
the reduction In Industrial fires from the 
use of PCBs, It is dear that there were 
far fewer fires from the use of PCBs as 
alternatives to other commonly used 
flammable and Ignitable fluids. These 
benefits are especially significant in 
uses where heat was generated or where 
a fipvfrom another source would be 
augmented and Intensified by the 
presencfrof flammable fluids. 
Unfortunately, the properties of thermal 
stability and resistance to chemical 
degradation which made PCBs so useful 
Industrially , make PCBs a problem 
when they are released to the 
environment, where they and their toxic 
effects persist for long periods. The 
toxic effects of PCB s do not play a role 
in most uses where there is little. If any, 
actual exposure. So long as the PCBs are 
used Inside containers and are not 
available for potential exposure or 
release to the environment the benefits 
from their continued use, versus the 
cost to decontaminate or dispose of and 
replace them, can outweigh the risks. 

Wille some electrical equipment 
manufactured to contain PCBs prior to 
1978 Is still In use. most of the 
equipment In use that contains PCB s 



Attachments C, D, and E of this Administrative Order on Consent (AOC) have not been included 
in this Administrative Record File. These documents/attachments were not used by the EPA On-
Scene Coordinator in determining activities for the current time-critical removal action at this site. 
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